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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code) in
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effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes of $2,744, $5,989, and $4, 731 and section 6662(a)
accuracy-rel ated penalties of $549, $1,198, and $946 for 2005,
2006, and 2007, respectively. After concessions,! the issues for
decision are: (1) Wether petitioner’s salary for 2005 fromthe
Bal ti more County, Maryland, Public Schools (BCPS), for 2006 from
BCPS and the Prince George’s County, Maryland, Public School s
(PGCS), and a portion of 2007 from PGCS? are exenpt from Federal
i ncone tax under the Convention Wth Respect to Taxes on | ncone,
Uus -pPhil., art. 21, Cct. 1, 1976, 34 U.S. T. 1277 (article 21);
(2) whether petitioner is entitled to certain item zed deductions
for 2006 and 2007; and (3) whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a) for the 3 years at

i ssue.

!Respondent’s notice of deficiency for 2005 and 2006
determned that petitioner failed to include a $258 State i ncone
tax refund in her 2006 gross inconme. Respondent’s notice of
deficiency for 2007 determ ned that petitioner’s filing status
was incorrect. Petitioner did not address these issues in her
petition or at trial; therefore, the issues are deened conceded.
See Rules 34(b), 149(Db).

2The parties stipulated that should petitioner’s incone be
found to be exenpt under article 21, the exenption would al so
apply to January 1, 2007, through June 21, 2007, even though
petitioner reported all of her income in 2007 on her Federal tax
return and there was no determ nation in the notice of deficiency
for 2007 concerning her incone fromthat year.
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Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
Maryl and when she filed her petition.

Petitioner is a citizen of the Republic of the Philippines.
She received a bachelor’s degree in English fromthe University
of the East. She received a master’s degree in adm nistration
fromthe University of Perpetual Help. Petitioner also conpleted
post baccal aureate cl asses in special education and | eadership.
Both of the institutions petitioner attended are in the
Phi li ppines. Petitioner began teaching at Bacoor National High
School in Bacoor, Cavite, Philippines, and Cavite School of St.
Mark’s School for Grls in 1983. Her ending nonthly salary in
2005 fromteachi ng was 15, 000 pesos, equivalent to $268.

Amty Institute (Amty) is a nonprofit organi zation the
United States Departnent of State (the State Departnent) approved
to operate an exchange teacher program The exchange teacher
programallows qualified foreign teachers to enter the United
States to teach for up to 3 years. Amty does not directly
recruit teachers fromthe Philippines. During 2004 and 2005
Amty worked with Badilla Corp. (Badilla), a business entity from
the Philippines, and with Avenida & Associ ates, Inc. (Avenida), a

busi ness entity fromthe United States. Badilla and Avenida are
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affiliated entities that worked together to facilitate the
pl acenment of qualified Filipino teachers in Anerican schools.
Badi |l a col | ected background information such as transcripts and
résunes fromteachers in the Philippines who were interested in
t he teacher exchange programin the United States. Badilla found
its prospective Filipino teachers principally by word of nouth
and sem nars conducted by its executives. Avenida or Badilla
charged pl acenent fees and additional charges to help teaching
candi dates with, anong other tasks, finding enployers in the
United States and obtaining visas. The fees were: A $3,200
pl acement fee, a $725 U.S. docunentation fee, a $500 J-1 visa
fee, and $775 for airfare and travel. 1In the United States,
Aveni da hel ped school districts find prom sing teaching
candi dates by providing access to a database of overseas
j obseekers. In 2004 petitioner attended an orientation session
for an exchange teacher program Badilla sponsored, at which tine
she subm tted her application and résung.

Dr. Donald A. Peccia joined BCPS in Cctober 2004 as the
assi stant superintendent of human resources, a position he
retai ned through the date of trial. As of the date of trial, Dr.
Pecci a’ s departnent enpl oyed 71 peopl e who were responsi ble for
the recruitnent, retention, and rewardi ng of the school systenis
17,000 full-time and thousands of part-tinme and tenporary

enpl oyees, working in over 170 school s.
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To nmeet a shortfall in teachers, Dr. Peccia initiated the
idea of BCPS recruiting internationally, beginning wwth a snal
“pilot-type progranf in the Philippines. 1In a letter dated
January 28, 2005, Dr. Peccia contacted Avenida stating that BCPS
would Iike to hire 12 or nore qualified Filipino teachers. From
a preselected group of Filipino teachers, BCPS adm nistrators
chose the candi dates that the school systemwanted to interview.

In March 2005 Herman Janes and Joyce Reier, personnel
officers for BCPS, traveled to the Philippines to interview
teachi ng candidates. M. Reier interviewed petitioner. M.
Janmes and Ms. Reier coordinated with Dr. Peccia, and they agreed
to hire 20 teachers fromthe Philippines. On March 10, 2005,
BCPS of fered petitioner a position for the 2005-2006 school year,
and petitioner signed a prelimnary contract w th BCPS.
Petitioner “understood’” that BCPS woul d be eval uating her
performance t hroughout the school year. |f petitioner’s
performance was satisfactory, BCPS woul d continue her enpl oynent
for the foll ow ng school year

Cenerally, foreign teachers who want to teach in the United
States nmay obtain one of two types of visas. One is the H 1B
visa for working professionals. The second is the J-1 visa for
i ndividuals comng to the United States under a cultural exchange
program approved by the State Departnent. The J-1 visa is nore

convenient for foreign individuals who are new teachers in the
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United States because the visa timng coincides with the academ c
school year in the United States.

Badilla referred petitioner to Amty who in turn sponsored
petitioner’s J-1 visa. The State Departnent authorized Amty to
i ssue Form DS-2019, Certificate of Eligibility for Exchange
Visitor (J-1) Status. The formidentifies the visitor;
identifies the visa sponsor; briefly describes the exchange
program including the start and end dates; identifies the
category of exchange; and states the estimted cost of the
exchange program In 2005 the cost of the exchange teacher
program was $3,000. At all relevant tines CGertrude Hermann was
Amty’ s executive director.

Badilla invited petitioner and the other teachers who had
recei ved enploynment offers fromBCPS to neet at Badilla's office
in the Philippines on June 14, 2005. At the neeting Badilla
provi ded many conpleted forns that each teacher needed to sign
including an adm nistrative fee agreenent, Amty’s exchange
t eacher program contract, and a Form DS-2019. The length of tinme
listed on the Form DS-2019 was 3 years, the sane |length as the
exchange teacher program Badilla reiterated that BCPS required
satisfactory performance to continue enpl oynent beyond the first
year. Petitioner signed the fornms and returned themto Badilla

for processing.
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Petitioner entered the United States on July 29, 2005. She
signed a standard State-issued Provisional Contract for
Condi ti onal or Resident Teacher Certificate Hol ders (BCPS
enpl oynent contract) on August 9, 2005, effective beginning
August 22, 2005. The BCPS enpl oynent contract was for 1 year,
termnating automatically at the end of the 2005-2006 school
year. BCPS assigned petitioner to teach secondary science at
General John Stricker Mddle School (Stricker).

Under the exchange teacher program petitioner’s famly
could not join her in the United States until she received a
sati sfactory evaluation fromBCPS. Therefore, the earliest
petitioner’s famly could join her was at the end of the 2005-
2006 school year. During the years at issue and up to the tine
of trial, petitioner was married and had two children. Al though
petitioner’s famly visited wwth her in the United States, they
did not nove to the United States and at the tinme of trial stil
resided in the Philippines.

When petitioner first arrived in the United States, she
lived in a house provided to Filipino teachers who noved to
Baltinmore County to teach for BCPS. The house was owned by M.
and Ms. Encoienda. Petitioner stayed at the house for
approxi mately 2 weeks. After |eaving the house, petitioner

signed a 1-year |lease with Charl esnont Apartnents.
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On March 29, 2006, petitioner received an “unsatisfactory”
eval uation fromher principal. In a letter dated April 27, 2006,
BCPS i nformed petitioner that “your contract wll not be renewed
for the school year 2006-2007".

At the conpletion of the 2005-2006 school year, instead of
returning to the Philippines, petitioner visited her sister in
Los Angeles, California. Wile visiting her sister, petitioner
| earned that PGCS was hiring teachers for the 2006-2007 school
year. Petitioner applied for a position with PGCS and accept ed
an offer to teach secondary science at Martin Luther King, Jr.

M ddl e School. At the tinme of trial she was still enployed by
PGCS.

Working in the United States provided petitioner with a
salary that was considerably greater than the salary she earned
in the Philippines, which as described supra page 3 was $268 a
nmonth or $3,216 annually. Petitioner’s starting annual salary at
BCPS was $56,149. Wth respect to Federal incone tax
wi t hhol di ng, petitioner did not provide BCPS or PGCS with Form
8233, Exenption From Wt hhol di ng on Conpensation for | ndependent
(and Certain Dependent) Personal Services of a Nonresident Alien
| ndi vi dual . Consequently, BCPS and PGCS withhel d Federal incone
tax frompetitioner’s salary during 2005, 2006, and 2007.

Petitioner engaged a certain U S. enrolled agent, Fred R

Pacheco, to prepare her 2005, 2006, and 2007 Federal incone tax
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returns. She filed Forns 1040NR, U.S. Nonresident Alien |Income
Tax Return, for 2005 and 2006. She filed Form 1040, U.S.
| ndi vi dual 1 ncome Tax Return, for 2007. Petitioner did not
report her salary from BCPS or from PGCS on her 2005 or 2006
return. Petitioner reported all of her salary for 2007 on her
2007 return. Petitioner did not tell M. Pacheco how | ong she
expected to stay in the United States.

Petitioner clained item zed deductions of $19,073 and
$16, 619 for 2006 and 2007, respectively. The 2006 itemn zed
deductions consisted of $3,153 for State incone taxes w thheld,
$12 for charitable contributions, and $15,908 for unreinbursed
enpl oyee expenses. The 2007 item zed deductions consi sted of
$4,249 in State inconme tax w thheld, $12,270 in unreinbursed
enpl oyee busi ness expenses, and $100 in tax preparation fees. As
a result of the income exclusion, incone tax w thhol ding, and
item zed deductions, petitioner requested refunds of $4, 678,
$6, 530, and $3,526 for 2005, 2006, and 2007, respectively.

The I nternal Revenue Service (IRS) selected petitioner’s
2005, 2006, and 2007 Federal inconme tax returns for exam nation.
The I RS sent petitioner two notices of deficiency dated March 26,
2009. In the notice pertaining to 2005 and 2006, the IRS
adj usted petitioner’s incone to include the earnings from BCPS
and PGCS for 2005 and 2006 that petitioner had excl uded under

article 21. The notice also disall owed $15,858 of the $19,073 in
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item zed deductions that she clainmed for 2006. 1In the notice
pertaining to 2007, the I RS disallowed $12,270 of the $16,619 in
item zed deductions that petitioner clained for 2007. Petitioner
filed her petition contesting all of respondent’s adjustnents.

Respondent noved under Rule 121 for partial summary
j udgment, contending that no issue of material fact existed as to
whet her petitioner’s incone for the years at issue qualified for
exenption under article 21. Petitioner objected to the granting
of the nmotion. Both parties fully briefed the issue of incone
exenption under article 21. The Court set the notion for hearing
at trial. Wen the case was called for trial, the Court heard
the notion. The parties relied on the respective positions they
had set forth in their briefs. The Court has denied respondent’s
notion for partial summary judgnent.

Shortly before trial, petitioner filed a notion to excl ude
the testinmony of Dr. Peccia on the grounds of hearsay, |ack of
personal know edge, and rel evance. Respondent objected to the
nmotion. The Court heard argunents on the notion at trial and
t ook the notion under advisenent. The Court has denied
petitioner’s notion. The case was then tried, and the Court

heard testinony frompetitioner, Dr. Peccia, and Ms. Hernmann.
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Di scussi on

| ncone Under Article 21

Petitioner was a nonresident alien for the years at issue
because of her J-1 visa status and her participation in the
exchange teacher program See sec. 7701(b). In particular,
section 7701(b)(1)(B) provides that a nonresident alien is a
person who is not a citizen or resident of the United States
within the neaning of section 7701(b)(1)(A).%® Generally, a
nonresi dent alien individual engaged in trade or business within
the United States is taxed on the taxable incone effectively
connected with that trade or business. Sec. 871(b). The phrase
“trade or business within the United States” generally includes
t he performance of personal services within the United States at
any tinme within the taxable year. Sec. 864(b). Conpensation
paid to a nonresident alien in exchange for the performance of
services in the United States constitutes incone that is
effectively connected with the conduct of trade or business in
the United States. Sec. 1.864-4(c)(6)(ii), Incone Tax Regs.
Consequently, petitioner’s wages would ordinarily be included in
gross i ncone under the Code. Section 894(a), however, provides

that the provisions of the Code will be applied to any taxpayer

3As a teacher, petitioner is considered an exenpt individual
and, therefore, not treated as present for purposes of the
substantial presence test. See sec. 7701(b)(1)(A) (i),

(3) (D) (i), (BA(iIi).
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with due regard to any treaty obligations of the United States
that apply to the taxpayer. Therefore, the treatnent of
petitioner’s wages m ght be altered by applicable treaty
provisions. See id.

The United States is a party to an incone tax convention
with the Republic of the Philippines. The convention provides an
exenption fromU. S. incone taxation on incone earned by Filipino
teachers teaching in the United States if the requirenents of the
convention are satisfied. Article 21 states:

Article 21
TEACHERS

(1) Where a resident of one of the Contracting
States is invited by the Governnent of the other
Contracting State, a political subdivision or |ocal
authority thereof, or by a university or other
recogni zed educational institution in that other
Contracting State to cone to that other Contracting
State for a period not expected to exceed 2 years for
t he purpose of teaching or engaging in research, or
both, at a university or other recogni zed educati onal
institution and such resident cones to that other
Contracting State primarily for such purpose, his
i ncome from personal services for teaching or research
at such university or educational institution shall be
exenpt fromtax by that other Contracting State for a
period not exceeding 2 years fromthe date of his
arrival in that other Contracting State.

To qualify for the exenption under article 21, a taxpayer
must neet the followi ng requirenents: (1) The taxpayer was a
resident of the Philippines before comng to the United States;
(2) she was invited by the Governnent or a recogni zed educati onal

institution within the United States; (3) she was invited for a
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period not expected to exceed 2 years; (4) the purpose of the
invitation was for her to teach or engage in research at the
recogni zed educational institution; and (5) she did in fact conme
to the United States primarily to carry out the purpose of the
invitation. The taxpayer nmust neet all of the requirenents to
qualify for the income exenption

The only requirenment in dispute is whether petitioner’s
invitation to teach in the United States was “for a period not
expected to exceed 2 years”. The text of article 21 does not
specifically state whose expectation controls the length of the
invitation to teach for a period not to exceed 2 years.
Petitioner argues that her expectation as the invitee is the only
expectation that matters. Respondent counters that either the
expectation of the invitor, BCPS, should be decisive or that the
Court shoul d wei gh the expectations of all the parties associ ated
wi th the exchange teacher program |In the light of this
anbiguity in the text of article 21, we will consider all the
rel evant facts and circunstances, including the expectations of

all the parties. See Santos v. Conm ssioner, 135 T.C. |,

(2010) (slip op. at 17). W will construe article 21 liberally.

See NNW Life Assurance Co. of Can. v. Conmm ssioner, 107 T.C

363, 378 (1996). Then we will nake an objective determ nation of

whet her petitioner was invited to the United States “for a period
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not expected to exceed 2 years”. See Santos v. Conm ssioner,

supra.
A. Burden of Proof

CGenerally, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer bears the burden of proving
that the deficiency is incorrect. Rule 142(a); Welch v.

Hel vering, 290 U. S. 111, 115 (1933). Furthernore, any deductions
allowed are a matter of legislative grace, and the taxpayer bears
the burden of proving his entitlement to them Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Under section 7491(a) the burden nmay shift to the
Comm ssi oner regarding factual matters affecting a taxpayer’s
liability for tax if the taxpayer produces credi ble evidence and
meets other requirenents of the section. |In her pretrial
menor andum petitioner nentioned that she would nove for a burden
shift under section 7491(a), contending that she had produced
credi bl e evidence and net the other requirenents of the section.
At trial, petitioner did not make an oral or witten notion for a
burden shift.

We need not, and we explicitly do not, decide which party
bears the burden of proof because as di scussed above, applying

Santos v. Conmm ssioner, supra, we will decide this case on an
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obj ective consideration of all the relevant facts and
ci rcunst ances.

B. Analysis

We begin our analysis with a discussion of the evidence that
relates to petitioner’s expectation. Petitioner’s reliance on
the 1-year apartnent |ease and the 1l-year BCPS enpl oynent
contract is unconvincing. One-year apartnent |eases are
commonpl ace and do little to indicate a tenant’s long-term
expectation to remain in an area. Likew se, BCPS required all of
its first-year teachers to sign the standard State-issued 1-year
enpl oynent contract. The fact that the contract did not
guar antee enpl oynent beyond the first year does not nean that
petitioner expected to stay in the United States for only 1 year.

The length of petitioner’s J-1 visa was 3 years. Petitioner
was not asked whether she wanted a different period stated for
the length of her J-1 visa, nor did she make it known that she
wanted a different period. She sinply signed the DS-2019. While
it is true that this docunent did not obligate her to remain in
the United States for 3 years, we find it particularly hard to
believe that petitioner did not expect to remain in the United
States for the duration of the exchange teacher program
Bol stering this conclusion are petitioner’s own actions and

wor ds.
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After her contract was not renewed by BCPS, instead of going
home to the Philippines petitioner visited her sister in Los
Angel es and began searching for other teaching jobs in Mryl and.
Petitioner testified that her first year of teaching in the
United States had been “rough”, and she was devastated when her
contract with BCPS was not renewed. She thought that maybe she
should return to the Philippines. Wen questioned as to why she
| ooked for another teaching position in Maryland, petitioner
testified that “1 would want to stay here in America.”
Furthernore, petitioner introduced no evidence that she expressed
to any of the parties involved that she expected to remain in the
United States for a period not expected to exceed 2 years.
Simlarly, petitioner did not testify that she expected to remain
inthe United States for a period not to exceed 2 years. Thus,
petitioner’s actions indicate a strong commtnent to staying in
the United States for the length of the teacher exchange program
despite the difficulties.

Petitioner testified that she received a | eave of absence,
but she offered no proof of being granted such | eave. |If
petitioner did obtain a | eave of absence, it is sinply not a
deci sive factor.

In addition, we cannot ignore the financial incentive of
remaining in the United States for as |ong as possi bl e.

Petitioner incurred significant expenses to participate in the
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exchange teacher program These expenditures are not
insignificant in conparison to her earnings in the Philippines.
Mor eover, her earnings inmmediately grew nore than seventeenfold
from $3,216 to $56, 149 when she noved fromthe Philippines to the
United States. The increase in salary is too large to ignore.

From t he perspective of BCPS, the school system absolutely
expected that the Filipino teachers would remain for the length
of the 3-year exchange teacher program Dr. Peccia testified
that his Departnment expected the Filipino teachers to remain
within the school systemfor exactly the Iength of the visa, 3
years. He stated “we had no expectations beyond 3 years and no
expectations of |ess than 3 years.” Dr. Peccia explained that
“i't wouldn’t have been worth the investnment” including “the cost
of the [airline] ticket[s], the cost of all the tinme people were
away”. He added that BCPS hel ped the Filipino teachers with
finding housing and wth obtaining Social Security cards to ease
t heir physical and psychol ogical transition so that the teachers
could focus on teaching. Dr. Peccia noted that only 1 or 2 of
the 20 Filipino teachers did not conplete the 3-year term In
ot her words, 90 to 95 percent of the teachers remained in the
United States for the full 3 years.

Corroborating this evidence is the testinony of M. Hernmann,
who stated that BCPS, simlar to the other school systens that

hired foreign teachers through the exchange teacher program
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expected the teachers to stay for the entire 3-year program She
added that it had been Amty’'s experience that only a snal
percentage of Filipino teachers returned to the Phili ppines
before conpleting the 3-year exchange teacher program and nost
participants decided to remain in the United States beyond the 3
years. As of the date of trial, petitioner remained in the
United States teaching in Maryland. The testinony of these two
W tnesses is plausible, reliable, and persuasive.

In conclusion, after an objective exam nation of all of the
rel evant facts and circunstances, we find that petitioner and
BCPS expected petitioner to stay in the United States for at
| east 3 years, which is greater than the “not expected to exceed
2 years” requirenent of article 21. Therefore, petitioner’s
i ncome for June 2005 to June 2007, the first 2 years she was in
the United States, is not exenpt from Federal incone tax under
article 21.

1. Di sall owed Item zed Deducti ons

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. The performance of services
as an enployee is considered a trade or business for section 162

purposes. Primuth v. Conm ssioner, 54 T.C. 374, 377 (1970). For

an expense to be necessary, it nmust be “appropriate and hel pful”

to the taxpayer’s business. Wlch v. Helvering, 290 U.S. at 113-
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114. An expense will be considered ordinary if it is a common or
frequent occurrence in the type of business in which the taxpayer

is involved. Deputy v. du Pont, 308 U.S. 488, 495 (1940).

Taxpayers must maintain records sufficient to substantiate any
deductions they claim Sec. 6001; sec. 1.6001-1(a), Inconme Tax
Regs. Petitioner’s disallowed deductions were all |abeled job
search costs, and she provided no further delineation for the
expenses.

A. 2006 Disall owed Unrei nbursed Enpl oyee Expenses -
$15, 858

Petitioner’ s unrei nbursed enpl oyee expenses deduction is a
conbi nati on of expenses she paid in 2005 and 2006. On her
Schedule A, Item zed Deductions, petitioner entitled the entire
anount “job search costs”. She paid $5,200 to Avenida in fees
and $1, 500 of the $3,000 exchange teacher programfee in 2005.
The exchange teacher fee was paid out in increnents over the 3-
year period of the program Petitioner paid $1,500 of the fee
during her first year of the program and made two subsequent
annual paynments of $750, one in the second year of the program
and one in the third. Petitioner had to pay the fees to cone to
the United States and to continue her participation in the
exchange teacher program Petitioner did not substantiate her
$5,200 in J-1 visa fees or her $1,500 paynent in 2005 or her $750
paynment in 2006, but we are satisfied that petitioner paid these

fees in 2005 and 2006 to maintain her standing in the program
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Al t hough petitioner did not claimexpenses in 2005, the record
shows that she paid a total of $6,700 in fees to participate in
t he exchange teacher programin 2005. Petitioner also testified
to and substantiated a $100 fee paid to the U S. Departnent of
Justice for a Student and Exchange Visitor Program SEVIS |-901
Fee. Therefore, petitioner is entitled to a $6, 800 deduction for
2005 and a $750 deduction for 2006.

Petitioner provided no breakdown of the expenses and

provi ded no substantiation for the remai ning $8,308 of “job
search costs” deduction clainmed for 2006. Therefore, we sustain
respondent’ s disall owance of this anount.

B. 2007 Unreinbursed Enpl oyee Expenses - $12, 270

Respondent al so di sall owed an unrei nbursed enpl oyee expenses
deduction of $12,270 for 2007. On her Schedule A petitioner
entitled the entire anount “job search costs”. As stated above,
petitioner did have a $750 fee due to Amity in 2007. W are
satisfied that petitioner paid that amount to remain in the
exchange teacher program Therefore, petitioner is entitled to a
$750 deduction for 2007.

Agai n, petitioner provided no breakdown of the expenses and
provi ded no substantiation for the remaining $11,520 of the “job
search costs” deduction clainmed for 2007. Therefore, we sustain

respondent’ s disall owance of this anount.
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[1l. Accuracy-Related Penalty

Taxpayers may be |iable for a 20-percent penalty on the
portion of an underpaynent of tax attributable to negligence,
di sregard of rules or regulations, or a substanti al
under statenent of income tax. Sec. 6662(a) and (b)(1) and (2).
The term “negligence” in section 6662(b)(1) includes any
failure to nake a reasonable attenpt to conply with the Code, and
the term“disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c). Negligence has al so been
defined as the failure to exercise due care or the failure to do
what a reasonabl e person woul d do under the circunstances. See

Allen v. Conmm ssioner, 92 T.C. 1, 12 (1989), affd. 925 F.2d 348,

353 (9th Gr. 1991); Neely v. Conm ssioner, 85 T.C. 934, 947

(1985). Negligence includes any failure by the taxpayer to keep
adequat e books and records or to substantiate itens properly.
Sec. 1.6662-3(b)(1), Incone Tax Regs. An “understat enment of
income tax” is substantial if it exceeds the greater of 10
percent of the tax required to be shown on the return or $5, 000.
Sec. 6662(d) (1) (A).

The section 6662 accuracy-rel ated penalty does not apply
where the taxpayer shows that he acted in good faith and with
reasonabl e cause. Sec. 6664(c)(1). The determ nation of whether
a taxpayer acted in good faith and wth reasonabl e cause depends

on the facts and circunstances of each case and incl udes the
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know edge and experience of the taxpayer and the reliance on the
advi ce of a professional, such as an accountant. Sec. 1.6664-
4(b) (1), Income Tax Regs. For a taxpayer to rely reasonably upon
advi ce of a tax adviser, the taxpayer nust, at a mninmm prove
by a preponderance of the evidence that: (1) The adviser was a
conpetent professional with sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied

in good faith on the adviser’s judgnent. Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd. 299 F.3d 221

(3d Cr. 2002). Most inportant in this determnation is the
extent of the taxpayer’s effort to determ ne the proper tax
liability. 1d.

The Comm ssi oner has the burden of production under section
7491(c) wth respect to the accuracy-rel ated penalty under
section 6662. To satisfy that burden, the Conmm ssioner nust
produce sufficient evidence showng that it is appropriate to

i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446

(2001). Respondent has satisfied his burden by producing
evi dence that petitioner reported no incone for 2005 and 2006,
failed to substantiate cl ai mned deductions, and had a substanti al
under statenment of inconme tax for 2006.

Nonet hel ess, petitioner sought the advice of a return

preparer for her 2005, 2006, and 2007 returns. Petitioner stated
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that her preparer was an enrolled agent in the United States.
Respondent did not dispute the conpetency of the preparer. The
preparer counsel ed petitioner that her incone was exenpt from
taxation in the United States under article 21. Petitioner,
having no formal training in taxation and being new to the U S.
tax system reasonably relied upon the advice of a conpetent tax
return preparer and acted in good faith. Therefore, we do not
sustain respondent’s determ nation that the section 6662
accuracy-rel ated penalty applies for 2005, 2006, or 2007.

| V. Concl usi on

The Court has considered all argunments nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




